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Thank you for continuing to adopt our casebook. We hope your experience has been 

excellent. We welcome any feedback and suggestions. We hope to have a new edition in 

the works next year for publication in 2024. Below you will find essential updates. Much 

has happened in the law of federal courts. This update is our effort to summarize key 

developments for potential incorporation into your Fed Courts course.  

 

Chapter 1 

The Federal Court System 

 

No additions. We will update the statistics about federal court dockets this coming year 

for the Fourth Edition. 

 

Chapter 2 

Justiciability and the Judicial Function 

Standing generally 

 

In TransUnion LLC v. Ramirez, 141 S. Ct. 2190 (2021), the Court summarized the 

origins of standing doctrine and what is expected of a plaintiff to establish standing: 

 

The law of Art. III standing is built on a single basic idea—the idea of separation 

of powers. Separation of powers was not simply an abstract generalization in the 

minds of the Framers: it was woven into the document that they drafted in 

Philadelphia in the summer of 1787.  

 

Therefore, we start with the text of the Constitution. Article III confines the 

federal judicial power to the resolution of “Cases” and “Controversies.” For there 

to be a case or controversy under Article III, the plaintiff must have a “personal 

stake” in the case—in other words, standing. To demonstrate their personal stake, 

plaintiffs must be able to sufficiently answer the question: “‘What’s it to you?’” 

Scalia, The Doctrine of Standing as an Essential Element of the Separation of 

Powers, 17 Suffolk U. L. Rev. 881, 882 (1983). 

 

To answer that question in a way sufficient to establish standing, a plaintiff must 

show (i) that he suffered an injury in fact that is concrete, particularized, and 

actual or imminent; (ii) that the injury was likely caused by the defendant; and 

(iii) that the injury would likely be redressed by judicial relief. 

 

Requiring a plaintiff to demonstrate a concrete and particularized injury caused by 

the defendant and redressable by the court ensures that federal courts decide only 

“the rights of individuals,” [citing Marbury v. Madison], and that federal courts 

exercise “their proper function in a limited and separated government,” [citing an 
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article by CJ Roberts]. Under Article III, federal courts do not adjudicate 

hypothetical or abstract disputes. Federal courts do not possess a roving 

commission to publicly opine on every legal question. Federal courts do not 

exercise general legal oversight of the Legislative and Executive Branches, or of 

private entities. And federal courts do not issue advisory opinions. As Madison 

explained in Philadelphia, federal courts instead decide only matters “of a 

Judiciary Nature.” 2 Records of the Federal Convention of 1787, p. 430 (M. 

Farrand ed. 1966). 

 

In sum, under Article III, a federal court may resolve only “a real controversy 

with real impact on real persons. 

 

The court also rejected the proposition that “a plaintiff automatically satisfies the injury-

in-fact requirement whenever a statute grants a person a statutory right and purports to 

authorize that person to sue to vindicate that right.” As the Court earlier stated in Spokeo 

v. Robins, 136 S. Ct. 1540 (2016): “Congress’ role in identifying and elevating intangible 

harms does not mean that a plaintiff automatically satisfies the injury-in-fact requirement 

whenever a statute grants a person a statutory right and purports to authorize that person 

to sue to vindicate that right. Article III standing requires a concrete injury even in the 

context of a statutory violation. For that reason, [the plaintiff] could not, for example, 

allege a bare procedural violation, divorced from any concrete harm, and satisfy the 

injury-in-fact requirement of Article III.”   

 

Texas v. Pennsylvania, 2020 WL 7296814. In December 2020, the Court rejected a 

complaint filed by the State of Texas challenging Pennsylvania’s conduct of the 

November elections. The Court summarily ruled that Texas had no standing to challenge 

Pennsylvania’s alleged violation of election law.  

 

Roman Catholic Diocese v. Cuomo, 141 S. Ct. 63 (2020). After the outbreak of Covid-19, 

several churches and synagogues in New York challenged Governor Cuomo’s order 

limiting attendance at religious ceremonies. Despite the Governor’s argument that 

plaintiffs lacked standing given the intervening change in his order—which increased 

attendance limits at religious ceremonies—the Court affirmed the plaintiffs’ standing and 

issued preliminary injunctive relief pending resolution of the merits. The Court rejected 

the Governor’s argument that the dispute had become moot in light of the changed 

order—another variation on “standing” doctrine. 

 

Whole Woman’s Health v. Jackson, 142 S. Ct. 522 (2021). In a highly controversial 

decision, the Court rejected most of the plaintiffs’ attempts to establish standing to 

challenge a Texas statute, the “Texas Heartbeat Act,” which prohibited doctors from 

performing abortions if they detect a fetal heartbeat. The law effectively restricted 

abortions administered past 5 weeks following conception.  

 

The Act does not give state officials the power to enforce it by bringing criminal or civil 

proceedings against violators. Instead, it authorizes “private civil actions” by individuals 

who choose to sue those who perform or assist abortions once a fetal heartbeat is 

detected. Those private plaintiffs can seek both injunctive relief and damages.  
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At the same time, the Act provides defendants a defense if liability would impose an 

“undue burden” on women’s access to abortions. 

 

Various abortion providers sued in federal court and challenged the Act’s 

constitutionality. They sued numerous defendants including a state judge, a state court 

clerk, the Texas AG, heads of various state agencies, and a single private person, Mark 

Dickson. These defendants moved to dismiss the suit based on two main defenses: 

sovereign immunity and standing.  

 

Justice Roberts, who concurred in much of the Court’s opinion, was blunt in his 

characterization of the state legislature’s goal: “The clear purpose and actual effect of 

[the Act] has been to nullify this Court’s [prior abortion] rulings.” Nonetheless, the Court 

rejected most, but not all, of the plaintiffs’ arguments in support of standing. The Court 

addressed the distinct arguments for standing pertaining to the named defendants: 

 

• State court judges and clerks: Standing was rejected because judges and court 

clerks are not the “adversaries” of litigants who file suits challenging the 

constitutionality of a law. Clerks do not determine the substance of the suit’s 

merits or otherwise decide whether plaintiffs can proceed with their suits. Nor do 

judges who adjudicate disputes exercise some power to supervise the operation of 

state government and enforcement of its laws. If judges were deemed adversaries 

and parties to the litigants’ “case or controversy,” federal courts could intervene 

in any state-court dispute where the constitutionality of state law was an issue. 

 

• The state’s attorney general:  Under Texas law, the state’s AG was not authorized 

to enforce the Act or any other state law related to it. This defeated the plaintiffs’ 

attempt to maintain an Ex Parte Young action against the AG. 

 

• Other state officials: The Court concluded that plaintiffs might have standing to 

sue various state officials who, among things, have authority to take action against 

medical providers who violate state laws like the challenged Act. This 

enforcement possibility was sufficient to uphold standing against certain state 

officials other than the AG. The Court held that, at the preliminary stage of 

pending litigation, plaintiffs demonstrated a “credible threat” that these state 

officials might take action against them (e.g., revoking their licenses). In other 

words, their suit against these officials was sufficiently “ripe” and the threat 

against them sufficiently “imminent.” 

 

• Private individuals who had express authority to enforce the Act: Because the Act 

authorized its enforcement through private-citizen suits, plaintiffs might become 

involved in a “case or controversy” should such private-party a suit be filed or 

imminent threatened. But the only private defendant sued, Dickson, submitted 

sworn affidavits indicating he had no intention to sue to enforce the Act. 

 

The majority observed that its decision did not prevent the plaintiffs from filing suit in 

state court, and 14 such suits were said to be pending. As well, if any abortion provider is 
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sued by a private individual to enforce the Act, such a defendant can assert its 

constitutional claim as a defense. 

 

The concurrence of Justices Sotomayor, Breyer, and Kagan mainly disputed the 

majority’s rejection of standing to sue the state’s AG.  The concurrence would have 

extended Ex Parte Young to authorize standing. The concurrence would have also 

recognized standing to sue state-court clerks, whose processing of suits under the Act was 

thought sufficient to create state action and thus confer standing. The essence of the 

concurrence’s dispute with the majority seems to be (1) that the Texas legislature has 

flagrantly (“brazenly”) enacted a law that nullifies the Court’s precedent announcing the 

scope of the constitutional right to an abortion and (2) the procedures implementing that 

law have, by design, effectively denied most women the opportunity to obtain abortions 

in Texas while courts work through the cumbersome procedures necessitated by 

limitations on standing. 

 

The Supreme Court has also granted certiorari on the questions of Article III standing in 

United States v. Texas, No. 22–58. 

 

The requirement that a plaintiff’s injury be “fairly traceable” to the defendant’s 

conduct 

 

In California v. Texas, 141 S. Ct. 2104 (June 17, 2021), the Court rejected various states’ 

standing to challenge a provision in the Affordable Care Act mandating that individuals 

obtain a minimum amount of health-insurance coverage or else pay a tax penalty. The 

states argued that the mandate would result in more citizens enrolling in state-funded 

programs, thus exacting an economic cost. They sued the Department of Health & 

Human Services. 

 

While the Court recognized that the fiscal impact of the mandate (“pocketbook injury” or 

“wallet injury”) might be a form of redressable injury to the states, the Court rejected 

standing based on a separate standing requirement: that the injury be “fairly traceable to 

the defendant’s conduct.” Because Congress eliminated in 2017 a tax penalty imposed on 

individuals who failed to obtain insurance, any increased enrollment in state-insurance 

programs was not traceable to the federal-law mandate. In other words, because the 

insurance mandate was no longer enforceable by exacting a tax penalty from non-

compliers, the mandate was unlikely to result in increased access to state programs. Any 

increased economic burden for the states was not “fairly traceable” to the unenforceable 

mandate. 

 

In Department of Commerce v. New York, 139 S. Ct. 2551 (2019), the Court affirmed the 

standing of several states to challenge the Secretary of Commerce’s decision to reinstate 

a census question asking respondents whether they were U.S. citizens. Because 

reinstatement of the question might depress response rates, resulting in the undercounting 

of state populations, and thus lead to a loss of federal funds tied to population counts (as 

well as other consequences), the states had standing to challenge the Secretary’s decision. 

The Court rejected the argument that any undercounting of non-citizens would be 
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traceable to their “independent” choice to violate federal law out of fear of government 

reprisals, rather than reinstatement of the citizenship question.    

 

Ripeness 

 

In 2020, President Trump issued a memo instructing the Secretary of Commerce to 

exclude from final census calculations all resident “aliens who are not in a lawful 

immigration status.” Various state and local governments sued the administration to 

enjoin this method of calculating the census. Trump v. New York, 141 S. Ct. 530 

(December 2020). The Court found that the controversy was not yet sufficiently ripe to 

support standing. Although President Trump had expressed his desire to exclude such 

aliens from apportionment determinations, “the President qualified his directive by 

providing that the Secretary should gather information to the extent practicable and that 

aliens should be excluded to the extent feasible. 85 Fed. Reg. 44680. Any prediction how 

the Executive Branch might eventually implement this general statement of policy is no 

more than conjecture at this time.”  

 

The Overbreadth Doctrine 

 

In Americans for Prosperity Foundation v. Bonta, 141 S. Ct. 2373 (July 1, 2021), the 

Court upheld a tax-exempt charity’s challenge to a California law requiring that charities 

soliciting contributions in that state disclose tax returns revealing their major donors. The 

Court invalidated state law using the overbreadth doctrine. 

 

California alleged it had an important state interest in preventing fraud in charitable 

solicitations. Although the Court acknowledged this was a legitimate state interest, it 

found that state law was overbroad because a “substantial number of its applications” 

would violate charities’ First Amendment freedom of association. The Court relied on 

much older precedent invalidating state attempts to obtain membership lists of civil-rights 

organizations such as the NAACP. Mandatory disclosure of donors, the Court held, 

would deter persons from supporting charitable organizations out of fear that government 

officials would disclose, inadvertently or otherwise, their identities. The State could not 

identify a “single, concrete instance” in which obtaining this information advanced the 

State’s asserted interest in deterring fraud.   

 

Third-Party Standing 

 

In June Medical Services LLC v. Russo, 140 S. Ct. 2103 (2020), the Court affirmed the 

standing of medical providers to assert the rights of their patients (women seeking an 

abortion). A plurality agreed this doctrine was a “prudential” rather than constitutional 

rule. 

 

The Mootness Doctrine 

 

In Uzeugbunam v. Preczewski, 141 S. Ct. 792 (2021), plaintiff sued a public college after 

being prevented by the school’s policy from handing out religious literature in a 

designated “free speech” zone. Although plaintiff had obtained a permit authorizing him 
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to speak in the zone, campus police forced him to stop because his actions “disturbed the 

peace and/or comfort” of others. Plaintiff sued the college seeking to enjoin the school’s 

policy and also asserting a claim for “nominal” damages. When the college chose to 

abandon its policy rather than defending it, the college moved to dismiss plaintiff’s suit 

as moot. 

 

In Uzeugbunam, the Court held that plaintiff’s claim for nominal damages for past 

violation of his First Amendment rights did not become moot by revocation of the 

college’s policy, even though his request for injunctive relief was moot. Applying 

conventional standing doctrine, the Court held that (1) plaintiff properly alleged an injury 

under the First Amendment, (2) the injury was caused by the college, and (3) plaintiff’s 

demand for nominal damages satisfied the “redressability” requirement. “We hold only 

that, for purposes of Article III standing, nominal damages provide the necessary redress 

for a completed violation of a legal right.” 

 

Another recent mootness decision is New York Rifle & Pistol Association v. City of New 

York, 140 S. Ct. 1525 (2020). In that case, the plaintiffs are New Yorkers holding a 

“premises” permit to keep a firearm at home. City law makes illegal the transport of a 

firearm outside the home except when the permit holder is transporting the firearm 

directly to an authorized firing range with the city. The plaintiffs sued the city and alleged 

violation of their Second Amendment rights. Plaintiffs asserted a cause of action using 42 

USC section 1983, which expressly authorizes suit to redress violations of federal law by 

local government, local officials, and state officials. Plaintiffs sought declaratory and 

injunctive relief—they did not demand damages in their complaint. 

 

After suit was filed, and lengthy, costly proceedings occurred in lower federal courts, the 

defendant amended its statute to permit a relaxation of firearm-transport law, and the City 

amended its local law to grant plaintiffs the right to transport a firearm “directly” to (a) a 

non-authorized gun range or (b) to a second home outside the city. This amendment 

remedied the main wrong alleged in Plaintiffs’ complaint. 

 

Given the change in law, the city argued that the suit was moot and moved to dismiss. 

The lower federal courts agreed. On review in the Court, plaintiffs argued that their suit 

has not been mooted. They argued (1) city law still encumbers their firearm rights 

because the “directly” language might encumber their transport of licensed firearms by 

preventing them, for example, from, stopping for gas or food breaks while traveling to 

another locale; and (2) the plaintiffs may be entitled to damages for previous restrictions 

on their transport of a firearm, although their complaint did not allege a claim for 

damages.   

 

The Court majority remanded the case to lower courts. The Court remarked that, while 

dismissal is typically required when a suit has been mooted, if plaintiffs allege some 

“residual” harm resulting from the now-amended law, the proper remedy is to remand so 

that lower courts can consider whether that residual harm supports standing. 

A dissent by three justices challenged the defendants’ “manipulation” of the Court’s 

docket. Although the city vigorously defended its prior law in the lower courts, once the 

Court granted certiorari the city and state “sprang into action to prevent [the Court] from 
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deciding the case.” As well, five US senators filed a brief insisting that the case be 

dismissed and threatening that, if the Court adjudicates and decides the constitutional 

issues “motivated mainly by politics,” the Court “would face the possibility of legislative 

reprisal.” The dissent noted that the Court has been “particularly wary of attempts by 

parties to manufacture mootness in order to evade review.” The dissent also observed that 

a finding of mootness will preclude plaintiffs from recovery fees and costs they incurred 

in some five years of litigation. 

 

Tandon v. Newsom, 141 S. Ct. 1294 (2021). In Tandon, the Court affirmed plaintiffs’ 

standing to challenge yet another state restriction (California’s) on the right of persons to 

gather for religious worship during the Covid-19 pandemic. Plaintiffs argued that 

California’s governor placed limits on the size of such gatherings while permitting larger 

groups to gather for secular activities—like going to movies or hair salons. In response to 

the state’s post-filing amendments to these restrictions, which mooted the suit according 

to the state, the Court stated: 

 

[E]ven if the government withdraws or modifies a COVID restriction in the course of 

litigation, that does not necessarily moot the case. And so long as a case is not moot, 

litigants otherwise entitled to emergency injunctive relief remain entitled to such 

relief where the applicants remain under a constant threat that government officials 

will use their power to reinstate the challenged restrictions. 

 

Chapter 3 

Congressional Control of Federal Jurisdiction and Decisionmaking 

 

A case to note for Chapter 3 and Chapter 12 (Habeas Corpus) regarding the Suspension 

Clause and the scope of Boumediene: In a 7-2 opinion, the Supreme Court held, in 

Department of Homeland Security v. Thuraissigiam, 140 S. Ct. 1959 (2020), that 

Congress had not violated the Suspension Clause despite Congress restricting habeas 

review obtainable by a non-U.S. citizen detained for expedited removal. Vijayakumar 

Thuraissigiam, a native of Sri Lanka and a member of an ethnic minority group, had 

entered the United States, where Customs and Border Protection arrested him and placed 

him in expedited removal proceedings. Thuraissigiam attempted to show a credible fear 

of persecution if forced to return to Sri Lanka, but the asylum officer rejected the claim 

and referred Thuraissigiam for removal. Thuraissigiam filed a habeas petition in federal 

district court. Justice Alito, writing for the majority, focused on the meaning of the 

Suspension Clause at the nation’s founding. He reasoned that Thuraissigiam’s effort to 

obtain an added opportunity to obtain asylum exceeded the traditional bounds of 

habeas—seeking release from unlawful detention. The majority also rejected 

Thuraissigiam’s due process claim because the government’s process comported with the 

limited procedural protections that Congress provided by statute.  

 

In a concurring opinion, Justice Thomas offered an extended analysis of the original 

meaning of the Suspension Clause. Justice Breyer, joined by Justice Ginsburg, argued 

that the majority’s holding should be limited to the narrow question presented rather than 

extended to the broader issue regarding whether the Suspension Clause protects those 

challenging removal decisions. In dissent, Justice Sotomayor, joined by Justice Kagan, 
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asserted that the majority opinion renders Executive decisions on asylum unreviewable 

and guts the judiciary’s constitutional role in protecting individual liberty and checking 

executive overreach.  

 

Chapter 4 

Allocation of Jurisdiction to Non-Article III Tribunals 

 

No additions suggested. 

 

Chapter 5 

Arising Under Jurisdiction 

 

No additions suggested. 

 

Chapter 6 

Supplemental and Removal Jurisdiction 

 

No additions suggested. 

 

Chapter 8 

The Special Case of Section 1983 

 

Action under color of state law 

 

In Manhattan Community Access Corp. v. Halleck, 139 S. Ct. 1921 (2019), the Court 

stated that a private entity can qualify as a state actor in a few limited circumstances 

including (1) when that entity performs a traditional public function that has been 

exclusively performed by the state, (2) when government compels the entity to take a 

particular action, or (3) when the entity acts jointly with government.  

 

Qualified immunity 

 

The Court affirmed in Taylor v. Riojas, 141 S. Ct. 52 (2020) that a specific case 

precedent is not always required to provide governmental officials fair notice of the 

unconstitutionality of their conduct. In Taylor, a prisoner in a Texas jail sued correctional 

officers for an alleged 8th Amendment violation based on conditions in jail facilities: 

“The first cell was covered, nearly floor to ceiling, in massive amounts of feces: all over 

the floor, the ceiling, the window, the walls, and even packed inside the water faucet. 

Fearing that his food and water would be contaminated, Taylor did not eat or drink for 

nearly four days. Correctional officers then moved Taylor to a second, frigidly cold cell, 

which was equipped with only a clogged drain in the floor to dispose of bodily wastes. 

Taylor held his bladder for over 24 hours, but he eventually (and involuntarily) relieved 

himself, causing the drain to overflow and raw sewage to spill across the floor. Because 

the cell lacked a bunk, and because Taylor was confined without clothing, he was left to 

sleep naked in sewage.”  
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The Court reversed the circuit court’s grant of qualified immunity to the officers and 

observed that “no reasonable correctional officer could have concluded that, under the 

extreme circumstances of this case, it was constitutionally permissible to house Taylor in 

such deplorably unsanitary conditions for such an extended period of time.” 

  

But in several other decisions, the Court insisted on the need for specific, highly 

analogous case precedent to impose liability on individual officials. In City of Escondido 

v. Emmons, 139 S.  Ct. 500 (2019), for example, the Court reversed the Ninth Circuit, 

which rejected a qualified-immunity defense asserted by officers charged with use of 

excessive force while subduing and handcuffing a man involved in a domestic-

disturbance. The man was not struck, nor did he show any sign of pain. The district court 

granted summary judgment for the officers based on qualified immunity. But the Ninth 

Circuit reversed and held that “the right to be free of excessive force was clearly 

established” when the officers acted. The Court’s per curiam reversal of the Ninth Circuit 

observed that: “Specificity is especially important in the Fourth Amendment context, 

where the Court has recognized that it is sometimes difficult for an officer to determine 

how the relevant legal doctrine, here excessive force, will apply to the factual situation 

the officer confronts. Use of excessive force is an area of the law in which the result 

depends very much on the facts of each case, and thus police officers are entitled to 

qualified immunity unless existing precedent squarely governs the specific facts at issue. 

The Ninth Circuit formulated the clearly established requirement far too generally 

without sufficient regard for the circumstances when force was used.” 
 

In another per curiam reversal of the Ninth Circuit in an excessive-force case, the Court held that 

existing precedent failed to provide officers clear warning of the unconstitutionality of their 

conduct. Regarding excessive-force claims—which appear to be one of the most common 

settings for assertion of qualified immunity—the Court observed: 

 

[S]pecificity is especially important in the Fourth Amendment context, where ... it is 

sometimes difficult for an officer to determine how the relevant legal doctrine, here excessive 

force, will apply to the factual situation the officer confronts.  Whether an officer has used 

excessive force depends on the facts and circumstances of each particular case, including the 

severity of the crime at issue, whether the suspect poses an immediate threat to the safety of 

the officers or others, and whether he is actively resisting arrest or attempting to evade arrest 

by flight.  In an obvious case, these standards can clearly establish the answer, even without a 

body of relevant case law.” But this is not an obvious case. Thus, to show a violation of 

clearly established law, Cortesluna must identify a case that put Rivas-Villegas on notice that 

his specific conduct was unlawful. 

 

See also City of Tahlequah, Oklahoma v. Bond, 142 S. Ct. 9 (2021) (reversing the Tenth 

Circuit’s denial of officers qualified-immunity defense). In several recent excessive-force cases, 

evidence from body cameras worn by officers has proved important in the immunity 

determination. 

 

Despite Congressional proposals to modify or abrogate qualified-immunity standards governing 

law enforcement, none has yet been enacted. Examples of legislative proposals include: 
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“In any suit pending on, or filed after, the effective date of the Ending Qualified Immunity 

Act of 2021, it shall not be a defense or immunity to any action brought under this section 

that the defendant was acting in good faith, or that the defendant believed, reasonably or 

otherwise, that his or her conduct was lawful at the time when it was committed. Nor shall it 

be a defense or immunity that the rights, privileges, or immunities secured by the 

Constitution or Federal laws were not clearly established at the time of their deprivation by 

the defendant, or that the state of the law was otherwise such that the defendant could not 

reasonably have been expected to know whether his or her conduct was lawful.” 

 

“A person [defined to include local and state government] is liable under this section for a 

violation of rights, privileges, or immunities secured by the Constitution and laws committed 

by an individual who at the time of the violation is employed by the person as or contracted 

by the person to do the work of, a law enforcement officer. Liability under this subsection 

shall exist without regard to whether such employee or contractor would be immune from 

liability, and without regard to whether the employee or contractor was acting pursuant to a 

policy or custom of the person who is the employer.” 

 

Chapter 10 

Federal Courts’ Power to Make Federal Law 

 

Bivens actions 

 

In Egbert v. Boule, 142 S. Ct. 1793 (2022), the Court reversed the Ninth Circuit’s decision 

authorizing a Bivens action against a U.S. Border Patrol agent. The plaintiff, Boule, owned a 

residence operated as a bed-and-breakfast lodging adjacent to the U.S.-Canada border. 

Boule’s business, named “Smuggler’s Inn,” was suspected of assisting persons illegally 

entering the country and possibly engaged in drug smuggling. According to Boule, he was 

roughed up during a confrontation with the Border Patrol agent (a Fourth Amendment 

violation) and later retaliated against in violation of his First Amendment rights. 

 

The Ninth Circuit acknowledged that Boule’s Fourth Amendment claim against the agent 

presented a “new context” for recognizing a Bivens remedy, and that Ziglar v. Abbasi defeats 

such a remedy if there are “special factors” indicating that Congress is better equipped to 

weight the costs and benefits of creating liability. Nonetheless, the Ninth Circuit found no 

reason to reject a Bivens remedy. The Court identified two errors in the Ninth Circuit’s 

reasoning: (1) Congress was better positioned to create remedies “in the border-security 

context” and (2) Congress had already provided alternative remedies—which in this case 

consisted of Boule’s right to file a grievance with the Border Patrol. And though these 

grievance procedures prevented Boule from participating in the proceedings or appealing any 

adverse determination, the Court deferred to Congress in its apparent determination that the 

grievance proceedings were adequate to deter constitutional violations. 

 

The Court also refused to authorize a Bivens action to remedy the alleged violation of 

Boule’s First Amendment rights. Recognizing such an action to enforce the First Amendment 

was unprecedented, and the Court concluded that a Bivens action might entail “substantial 

social costs including deterring Border agents from discharging their duties.   
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Chapter 11 

The Original Jurisdiction of the Supreme Court and Appellate Jurisdiction  

in the Federal Courts 

 

Page 806 on interpretation of the Final Judgement Rule for Supreme Court review of state 

court decisions. In Atlantic Richfield Co. v. Christian, 140 S. Ct. 1335 (2020), the Court 

examined a state appellate decision that directed further proceedings below and unanimously 

ruled jurisdiction proper. The Supreme Court determined that a state appellate ruling could 

satisfy finality where that court made “an effective determination of the litigation” rather 

than a mere interlocutory or intermediate stage. Accordingly, where Montana law defined a 

supervisory writ as “a self-contained case” and not an interlocutory appeal, the state ruling 

was a final judgment subject to Supreme Court review.  

 

Regarding the collateral-order exception to the final judgement rule, the Supreme Court in a 

5–4 opinion by Chief Justice Roberts ruled that federal courts cannot use the All Writs Act to 

evidentiarily support a habeas claim unless the Antiterrorism and Effective Death Penalty 

Act permits such consideration. Justice Breyer (joined by Justices Sotomayor and Kagan) 

dissented on the grounds that the federal appellate court lacked jurisdiction because the 

transportation order did not fit within the collateral-order exception. 

 

Chapter 12 

Habeas Corpus 

 

A series of recent Supreme Court cases serve to deepen the limitations on habeas corpus 

relief. The Court reiterated the extraordinary nature of the habeas remedy. Shinn v. Martinez 

Ramirez, 142 S. Ct. 1718 (2022). In the Court’s view, criminal law enforcement is at core a 

state function. Accordingly, federal habeas relief is rare and not guaranteed even where a 

prisoner satisfies all elements of habeas. Justice must demand it. Id. 

 

More narrowing occurred when Justice Gorsuch advanced a historical understanding of 

habeas in which federal courts exercising habeas jurisdiction may examine solely the 

sentencing court’s power to act rather than the correctness of its determinations. Brown v. 

Davenport, 142 S. Ct. 1510 (2022). In this effort, the majority explicitly expressed its goal to 

restore the Great Writ nearer to its historic role. In dissent, Justice Kagan rejected the 

majority’s read of history and its reliance on restricting habeas to cases where the sentencing 

court lacked jurisdiction. According to Justice Kagan, history shows a broader conception of 

the definition of jurisdictional defects that included constitutional defects in a sentencing 

court’s ruling where today such issues would not be jurisdictional.  

 

The Court also tightened prerequisites for habeas review. A prisoner cannot attack an 

underlying conviction even where that conviction becomes an essential predicate of 

conviction of another crime for which the prisoner is in custody. Alaska v. Wright, 141 S. Ct. 

1467 (2021) (barring habeas attack where prisoner finished sentence for a sex crime but 

again in custody from a later conviction for failure to register as a sex offender). Further, the 

Court found habeas claims cannot proceed where federal court relied on a Supreme Court 

case decided after the prisoner’s conviction had become final even if interpreting the case as 

merely applying a case decided before finalization. 
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Regarding habeas under Teague (p. 942) requirements, the Court eviscerated the watershed 

exception— “no new rules of criminal procedure can satisfy the watershed exception.” This 

gutting is no surprise: “It is time probably long past time—to make explicit what has become 

increasingly apparent to bench and bar over the last 32 years: New procedural rules do not 

apply retroactively on federal collateral review. The watershed exception is moribund.” 

Edwards v. Vannoy, 141 S. Ct. 1547 (2021); see also Ramos v. Louisiana, 140 S. Ct. 1390 

(2020) (requiring unanimity of jury verdict convicting on a serious offense in state criminal 

trial to comport with the Sixth Amendment). Still, Justice Kagan, joined by Justices Breyer 

and Sotomayor, dissented. 

 

With respect to evidentiary thresholds, a federal habeas court may not consider new evidence 

even where state counsel was constitutionally ineffective in post-trial proceedings. Shinn v. 

Martinez Ramirez, 142 S. Ct. 1718 (2022). Nor can a federal habeas court order the 

discovery of evidence for potential habeas relevance unless § 2254(e) would authorize the 

district court to consider the evidence. 

 

In a 5–4 opinion in Nance v. Ward, 142 S. Ct. 2214 (2022), the Supreme Court in an opinion 

written by Justice Kagan (joined by Chief Justice Roberts and Justices Breyer, Sotomayor, 

and Kavanaugh), determined that any constitutional claim that necessarily implies invalidity 

of a state prisoner’s conviction or sentence (here a challenge to the lethal injection method of 

death penalty) must proceed in habeas rather than Section 1983. The Court noted that even if 

the prisoner prevailed under Section 1983, Georgia could still carry out his death sentence by 

altering the statute to permit execution by firing squad (as in four other states). In dissent, 

Justice Barrett, joined by Justices Thomas, Alito, and Gorsuch, asserted that the 

consequences of relief sought should depend on the existing status of the law, and the 

unavailability of federal habeas relief does not support resorting to Section 1983. Rather, the 

habeas statute directs such challenges to state courts. 

 
* * * 

 


